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Policies and Rules Concerning
Children's Television Programming

Revision ofProgramming Policies
for Television Broadcast Stations

TO: The Commission

REPLY COMMENTS OF
HALEY, BADER & POTTS

Haley, Bader & Potts ("HB&P")l pursuant to the procedures established in § 1.415 of the

Commission's rules, hereby provides its Reply to the Comments that have been filed with respect

to the Notice ofInquiry 2 issued by the Commission in the above-captioned proceeding.

I. Introduction.

In response to the Commission's Notice ofInquiry, nearly 150 Comments were filed. As

is to be expected when an inquiry deals with questions concerning two of the nation's most

hallowed subjects -- the education of children and the First Amendment -- the opinions expressed

were diverse and no doubt fervently held. Given the breadth of the Comments, it is important to

1 These Reply Comments are based upon the more than 40 years of experience that the firm has had in
providing guidance to its television clients on matters of regulatory compliance. These Reply Comments
are submitted on behalf of the firm's television clients including Great Trails Broadcasting
Corporation, which is the licensee of WHAG-TV, Hagerstown, Maryland and WFFT-TV, Fort Wayne,
Indiana.

2 Notice ofInquiry, 8 FCC Rcd 1841 (1993).



remember what is not at issue in this proceeding: This is not an inquiry to determine which

academician's theory of child development is most in vogue. This is not an inquiry to determine

standards for entertainment programming. This is not an inquiry to determine which values are

worthy of being taught to young people. This is not even an inquiry to determine the best means

of appeasing lawmakers who mayor may not be speaking for a majority of their colleagues.

Instead, this proceeding is, and can only appropriately be, an inquiry into the best means of

meeting the congressional intent behind the Children's Television Act of 1990 ("CTA") -- as that

intent as been revealed through sanctioned legislative history, such as the Senate and House

reports.

II. The Commission Must Permit Broadcasters to Rely Upon All Programming
That Serves the Educational and Informational Needs of Children.

Although there is little consensus among the Comments, there is a remarkable uniformity

in the Comments of those who would seek to substitute their programming judgment for the

programming judgment of the nation's broadcasters -- not one of those Comments pays even the

scantest attention to the constitutional implications of the Commission's proposals. Those

constitutional implications, however, formed an essential aspect of the congressional action in

passing the CTA. The Senate and House reports are replete with discussions concerning the fact

that broadcasters are to be afforded the widest latitude in determining the means by which they

will satisfY their CTA obligations. Indeed, the House determined that the Children's Television

Act was constitutional precisely because the Act was allegedly "narrowly and appropriately

tailored" to accomplish the government's interest in safeguarding the well-being of the nation's

youth.3 In particular, the House report, in arguing for the constitutionality of the CTA, relied

upon the fact that the legislation "does not exclude any programming that does in fact serve the

educational and informational needs of children" and emphasized that "the broadcaster has

3 Children's Television Act of 1989, House Committee on Energy and Commerce, H. Rep. 101-385,
101st Cong., 1st Sess. 12 (1989) (House Report).
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discretion to meet its public service obligation in the way it deems best suited."4 The touchstone

of any program proffered as being educational or informational is whether it "does in fact serve

the educational and informational needs of children."5 This means that a broadcaster must be

given credit for airing any such programming regardless of the percentage of entertainment

programming contained therein. If any confirmation is required of the congressional wisdom in

permitting broadcasters' to rely upon educational and informational programming that contains a

hefty dose of entertainment, it can be found in the Comments of Children's Television Workshop

and the Walt Disney Company. It is not a coincidence that the two program producers with more

experience in producing children's programming than any other producers in the world both take

issue with the Commission's proposal that broadcasters only be permitted to rely upon

programming that has education or information as the primary objective. Both these parties point

out that, from their long experience, educational and informational programming that is not

heavily reliant upon entertainment simply will not be watched by children. "Talking Head"

educational programming may be cheap to produce, and it may be purely educational, but it will

not be watched.6

As an alternative to the Commission's intent-based definition of"educational and

informational" programming, Children's Television Workshop proposes that a program be

deemed to be educational and informational only if the show is devised with the use of a panel of

outside educational experts. This proposal is rife with problems. First, it delegates fundamental

decisions of editorial discretion to a body other than the licensee. Second, it makes no provision

for the instance where the licensee disputes the "expert's" determination. Third, it would mean

that any of the many children's programs which are, in fact, educational and informational could

4 !d.

5 ld.

6 Moreover, as HB&P pointed out in its Comments, any attempt to determine a program's "primary
objective" will inevitably lead to an examination of intent. Not only will any such examination ultimately
be futile, it will also exclude programming that Congress has already found to be appropriate educational
and informational programming. HB&P Comments at pp. 15-21.
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not be used by broadcasters because they had not been developed with the assistance of an

outside panel of"experts." This result would be directly contrary to the congressional directive

that all programming that is educational and informational be recognized by the Commission as

being appropriate for use by broadcasters in meeting their CTA obligations.

Similarly flawed is the counterproposal advanced by the American Academy ofPediatrics.

This counterproposal would have the Commission automatically exclude from consideration any

program that is in any way related to any product that has been sold within two years of the

initiation of the program. This obviously is just an indirect way of re-introducing the question of

the appropriate definition of program length commercials, despite the fact that the Notice of

Inquiry does not propose to examine that question. Moreover, it fails, as did the Children's

Television Workshop proposal, because it would prevent broadcasters from using programming

that in fact is educational and informational. It would also prevent program producers from

selling program-related products that may, in and of themselves, have an educational value and

that certainly could be used to help sustain a program and make it, if not profitable, at least break

even.

Rather than relegating the determination as to whether programming is educational and

informational to a panel of experts and rather than automatically labeling programming as not

being educational or informational because it may have a commercial component, the Commission

should instead adopt the approach suggested by HB&P in its Comments. 7 Under that approach,

the Commission would adhere to the procedure it currently uses in other instances in which a

violation of the Commission's rules and policies is alleged. Namely, the broadcaster would

provide the requisite children's educational programming information to the Commission, as is

currently required by the Commission's rules. If the Commission staff questions whether a

program on the list was, in fact, educational or informational, it would ask the broadcaster to

supply evidence as to the program's educational or informational content. The broadcaster would

then be free to supply a further explanation, supported by expert testimony if the broadcaster so

7 HB&P Comments at pp. 19 - 21.
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wished, as to why it considered the program in question to be educational or informational. It

would only take a relative handful of such requests from the Commission before broadcasters

would get the word and not include marginal programs on their lists.

III. The Proposals to Require Broadcasters to Air A Minimum of Seven
Hours ofEducational and Informational Programs are Wildly Unrealistic.

Particularly disturbing is the fact that many of those who would impose an unnecessarily

cramped definition of"educational and informational" programming upon broadcasters would

also impose stringent requirements as to the amount of such programming that must be aired.

Both the Center for Media Education and the American Academy ofPediatrics propose that

broadcasters should be required to air at least seven hours per week of "educational and

informational" programming. Largely unmentioned by the commentors is the means by which this

programming is to be produced.8 As HB&P pointed out in its Comments, the production of a

new full-length children's educational program is phenomenally expensive.9 "The Puzzle

Factory," a new educational and informational program being produced by KCET and Lancit

Media, will cost in excess of$12 million to produce. Obviously, producing seven such programs

is far beyond the wherewithal of any single station. Licensees must depend upon the networks

and the independent producers for the preparation of such programming. 10 Extrapolating from

the KCET experience, however, it would appear that the production of seven new programs

would require an investment of nearly $100 million. This is the type of financial commitment that

8 The National Association for the Education of Young Children apparently looks to the Ready to Learn
Television Act as a source of support for the development of children's educational and informational
programs. Suffice it to say that no commercial broadcaster would ever see any significant contribution of
funds from that source.

9 HB&P Comments at pp. 5-6.

10 As Disney points out in its Comments, however, it is unlikely that the producers of children's
programming will produce new educational fare if the Commission insists upon its highly restrictive
definition of "educational and informational" programming.
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even the networks cannot readily sustain. Simply stated, the money for the production of seven

hours worth of new educational programming is simply not there.

Moreover, the Commission itself has recognized that the legislative history of the CTA

suggests that no minimum criterion should be imposed. 11 The only apparent reason for departing

from this recognition is the Commission's concern that broadcasters apparently may not be

meeting their obligations under the CTA. As HB&P explained, however, that appearance is

deceptive and stems from the fact that the Commission's rules had not been in effect long enough,

prior to the filing of the programming submissions upon which the Commission relied, to give the

Commission a true picture of broadcasters' efforts to comply with the CTA.12 Simply to ignore

the recognized congressional intent based upon insufficient evidence would be a tragic mistake,

for it would force broadcasters into the position of making programming judgments on the basis

of quantity rather than quality. A broadcaster, faced with the choice of airing one high-quality 30

minute program or three mediocre 3D-minute programs obviously would be forced to choose the

latter. This would completely undermine the purpose behind the CTA.

IV. The Commission Should Not Further
Circumscribe the Use of Short-segment Programs.

HB&P pointed out in its Comments that the use of short-segment programming had been

sanctioned by the Commission as an appropriate means of providing educational and

informational programming for children. 13 Thus, in the Report and Order, the Commission

recognized that short-segment programming is "well suited to children's short attention spans."14

In addition, the Commission also recognized in the Report and Order that short vignettes can

often be locally produced with acceptable production quality.15 Despite its earlier recognition of

11 Report and Order, 6 FCC Red 2111, 2115 (1991) (Report and Order).

12 HB&P Comments at pp. 4 - 8.

13 See HB&P Comments at p. 11-15.

14 Report and Order, 6 FCC Red at 2115.

15 Jd.
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the utility of short-segment programming, the Commission, in the Memorandum Opinion and

Order l6 on reconsideration, relegated short-segment programming to a complementary role for it

therein stated that all broadcasters are required to air standard-length children's educational and

informational programming in order to fulfill the CTA's programming requirement, and can only

rely upon short-segment programming as a means of"contributing" toward the fulfillment of that

requirement. 17

In the Notice ofInquiry, the Commission proposed to downplay yet further the use of

short-segment programming. Unfortunately, the Commission's explanation in the Notice of

Inquiry of the role of short-segment programming, rather than clarifying the role of such

programming, has only further confused the issue. As a result, certain commentators have

encouraged the Commission to all but ignore a broadcaster's use of such programming to comply

with CTA obligations. Thus, for example, the Center for Media Education argues that a two-step

procedure should be established for the review of a broadcaster's children's programming effort.

The first step would consist of staff review of the list, submitted with the broadcaster's renewal

application, of full-length programs aired by the station. Only if furthe1.0039 Tc827075 0 Td
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standard-length programs, the broadcaster will certainly opt for the latter course if that is the

course that will help expedite the renewal application. The processing standard would become a

de facto rule all but foreclosing the use of short-segment programming as a means of complying

with CTA obligations.

Such a de facto rule would be counterproductive to the purposes of the CTA. Not only is

short-segment programming often better suited for the education of children, but such programs

are cheaper to produce and can be more readily produced using local talent. An independent

UHF station in a small market will have a very difficult time producing even a single weekly local

children's television program -- despite the Commission's obvious interest in seeing that local

programming is produced. That same station can, however, produce a series of short programs.

Moreover, as HB&P pointed out in its initial Comments, short-segment programming is

much more likely to reach a substantial number of children. 18 Most educational programs have

regular viewership figures that are a fraction of their entertainment counterparts. A child who

would quickly lose interest in even a popular educational program like "Sesame Street" might

well be inclined to listen to the educational message if it were short and included in a more

diverting and entertaining program. It makes far more sense to reach a large number of children,

many ofwhom might be disinclined to watch any program that appears to be "educational," than

it does to tailor programming to an elite few who do not need the additional educational stimulus

that a full-length educational program might provide.

Broadcasters' experience with public affairs programming is instructive in this regard.

Radio broadcasters who program their stations using a "CRR" format -- or other formats that are

particularly attractive to a younger audience -- have long been confronted with the public interest

dilemma that the Commission must now face with respect to children's television programs. CRR

stations learned long ago that the classic program-length public affairs program attracted very few

people. The younger audience that was supposedly being served by such programming simply

18 HB&P Comments at pp. 13-14.
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turned a deaf ear. As soon as the public affairs programming began on Sunday evening, the radio

was turned off. Broadcasters who continued to use the program length format certainly were able

to compile quarterly listings demonstrating an admirable, but rote, compliance with the

Commission's requirements, but it is doubtful that such programming served the public interest.

Broadcasters with a dedication to the spirit and the letter of the policy adopted more ingenious

approaches. Some, for example, turned to call-in programs focusing on the particular problems of

adolescence. Others used programs that more closely mirrored the format of the station. Many,

if not most, turned to heavy reliance upon PSAs. By virtue of their brevity, PSAs may not be able

to handle issues in depth; they may not be able to handle a complicated subject even cursorily;

they do not have the advantage ofbeing aired at a regular time every day or every week. They do

have an advantage not enjoyed by full-length programming, however: people listen to them. It is

precisely because PSA's do not alienate the audience that radio stations appealing to younger

listenerships are so fond of them.

This is precisely the situation with respect to children's education and short-segment

programming. Does it make more sense to air a 30 minute program that will be viewed by

150,000 children than to air a 3 minute educational vignette that will be viewed by a million

children. Obviously, it would appear to be ofgreater public interest to serve the larger number of

children -- especially since many of them would be children who have little interest in watching

any educational programming. Fortunately, however, the question is one that need not be

answered, for Congress has already answered it. It plainly held that all programming was to be

counted in determining whether a broadcaster had met its CTA obligations. To relegate such

programming to decidedly inferior status or, as has been proposed, to a position where the weight

to be accorded it is so infinitesimal as to be meaningless, is directly contrary to the Congressional

intent. If anything, the Commission should not further limit broadcasters' ability to use vignette

programming but should reaffirm the Report and Order's holding that short-segment

programming is a valuable tool that should be relied upon by broadcasters as a means of

complying with the CTA.
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Conclusion

The Commission should refrain from adopting the three policy changes proposed by it in

the Notice ofInquiry. Any Commission action at this time is premature. In addition, each ofthe

policy changes would deprive broadcasters of the discretion that is a constitutionally-prescribed

element of the CTA, and, in so doing, would be contrary to the explicitly-articulated

congressional intent. Accordingly, this proceeding should be terminated.

Respectfully submitted,

HALEY, BADER & POTTS

HALEY, BADER & POTTS

Suite 900
4350 North Fairfax Drive
Arlington, VA 22203-1633
703/841-0606
June 7, 1993
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